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OGC 76-2847
28 May 1976

OGC Has Reviewed .

MEMORANDUM FOR: Deputy Director for Operations
Deputy Director for Intelligence °
Deputy Director for Administration
Deputy Director for Science & Technology
Deputy to the DCI for the Intelligence Community
Deputy to the DCI for National Intelligence Officers
Legislative Counsel
Inspector General
Executive Secretary

STATINTL FROM

Acling General Uounsel

SUBJECT : Reporting Possible Violations of Crimes

1. As many of you know, Section 4(a)(5) of Executive Order 11905
requires senior officials of the Intelligence Community to: ’

Report to the Attorney General that information which
relates to the detection or prevention of possible violations
of law by any person, including an employee of the senior
official's department or agency,

Perceiving difficulties with the Agency complying with a literal interpreta-
tion of this section, we requested attorneys at the White House to discuss
our concerns with the Department of Justice. Attached is a copy of the
Department's position.

2. The Department's interpretation adds several new requirements
on the Agency as follows:

a. Possible violations of any civil or criminal law of the
United States with respect to which the Department has either
investigative or prosecutorial jurisdiction are to be veported.

DOJ and Legal review(s) completed.
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b. Possible "serious" violations of the District of Columbia
Code are to be reported.

3. The Department further points out that while the Executive
Order does not require reporting of possible violations of State law,
many such violations, particularly when Federal employees or agents
are involved, may raise questions of possible violations of Federal law.
The Department further notes that only that information acquired by
the Agency in the exercise of its functions must be reported pursuant
to the Executive Order. They also note, however, that violations of
Federal law generally should be reported’even in areas not required
by the Executive Order, ‘

4. 1 am aware of several serious concerns by several Agency
components as to such reporting requirements. In order that I might
address all such concerns simultaneously, I ask that each of you and
your subordinates review this matter together with the attachment and
document for me all of your concerns. I would appreciate those no
later than 9 June. Upon receipt of such, the Agency will then be in the
best position to try to alleviate our concerns. Such may include further
discussions with the Department, amendment of the Executive Order, or
other appropriate action.

5. Until further clarification can be obtained, Executive Order STATINTL
11905 must be interpreted in accordance with those views ;
in theatrachment,

Attachment
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Slashingtow, TLE. 20530

MEMORANDUM TO THE HONORABLE MICHAEL RAQUL-DUVAL

Re: Interpretation of Section £(a)(5) of E.0. 11905.

"

This is in response to your request for the views
of this Department concerning Section 4(a)(5) of the Presi-
dent's intelligence Executive Order.

That Section provides in pertinent part:

In carrying out their duties and responsibilities,
senior officials . . . shall:

(5) Report to the Attorney General that
information which relates to detection ox
prevention of possible violations of law

by any person, including an employee of

the senior olecial’s department oxr agency.

The preamble to Section 4 states that:

Unless otherwise specified within this
section, its provisions apply to activities
both inside and outside the United States,
and all references to law are to applicable
laws of the United States.

Reading these provisions together, it is clear that only
information relating to posqule v1olat10ns of the '"laws
of the United States'" is required to be reported to the
Aitorney General. The D. C. Code is, of course, enacted
by Congress, and its provisions are literally "laws of the
United States," albeit of local application. The courts
have so held, when the issue has been relevant. See, e.g.,

Clemmer v. Alexander, 295 F.2d 176 (D.C. Cir. 1961). Since,
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in addition, the Department of Jusltice has responsibility

for prosecuting violations of the D.C. Code, in soma cases
in ¥Federal district court, T would interpret the require-
ment of Section 4(a)(5) to include violations of the D.C.

Section 4(a)(5) does not limit the requirement to
violationas of the criminal laws of the United States or
to seriocus violations of law. It could be read literally,
therefore, to require réports of possible violations of
any civil or criminal law, any executive oxder, rule or
regulation, no matter how inconsequential. "We do not be-
lieve, however, that such a broad interpretation would be
correct. If the Executive Order's reporting requirement
is to serve any purpose, the violation in question must
in scme way implicate the functions of the Department of
Justice or the Attorney General. The Attorney General is
not an Inspector General for the government, and has no
general mandate by statute or executive order to enforce
the laws of the United States in the broadest sense. Ap-
plying, then, the principle that a provision should be in-
terpreted in light of its obvious purpose, I would read
Section 4(a) (5) to require reports of possible violations
of any law of the United States, civil or criminal, with
respect to which the Department of Justice has either in-
vestigative or prosecutorial jurisdiction.

e M M g o e

Applying this rule to the specific examples of
problems raised: Crimes relating to curxency, for which
the Secret Service has primary investigative jurisdiction,
should be reported to the Attorney General because the Da-
partment of Justice has prosscutorial jurisdiction. See
28 U.8.C. §§ 519, 547. Violations of the Uniform Code of
Military Justice need not be reported to the Attorney Gen-~
eral because the Department of Justice has no responsi-
bility for investigation or prosecution. See 10 U.S.C.

§§ 877-934. Possible violations of the D.C. Code pose a
particularly difficult problem, since although the Depart-
ment generally has jurisdiction only over such wviolations
punishable by a term of imprisonment for more than one
year, there are some cxceptions. D.C. Code § 23-101.

Since there is in our view no prohibition on reporting
information to the Attorney General which is not required
to be reported, so long as it involves a possible violation
of law over which Federal jurisdiction and the Department's
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jurisdiction is . ab least unclear to the reporting agency, 1/

we suggest that, generally speaking and in this area in
particular, it would be advisable to err on the side of
inclusion wather than omission; and that unless it is
apparent: that no Justice Department jurisdiction exists,

11 serious violations of the D.C. Code should be reported.

o}

A few further comments are in order: Senior officials
subject to the Order may obtain information relating to
possible violations of State_law. There is no requirement
in the Executive Order that such vioclations be reported to
anyone. Nevertheless, it should bhe noted that many State
law violations, particularly when Federal agents or em- _
ployees are involved, may raise questions of possible Fed-
eral law violations. For example, burglary by government -
agents may constitute a violation of 18 U.S.C. §§ 241, 242,
Similarly, while, as noted above, there is no requirement
that UCMJ violations as such be reported to the Attorney
General, many acts which constitute violations of the UCMJ
also constitute Federal crimes. In short, crimes which on
their face do not appear to be within the jurisdiction of
the Department of Justice may indeed be so. Intelligence
agenciles and senior officials should be alerted to this.

It should also be noted that "senior officials" or
their organizations may acquire information concerning .
possible violations of United States law in the course of
duties which are not foreign intelligence duties. TFor

1/ When such lack of clarity exists, we would think that
the Department is the “appropriate” agency to resolve the
doubt, not only as to whether it has jurisdiction over a
Federal offense, but also as to whether activity which
"may be' a Federal offense (sece the last clause of Section
5()(1)) is indeed so. Thus, the general prohibition on
dissemination contained in Section 5(b)(7) would be subject
to the exception of Sectiom 5(c)(1).
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example, the Treasury Department has'investlgatoyy re-
sponsibilities entirely unconnected with foreign intelli-~
gence, relating to the protection of the President and
others. The duties and responsibilities of senior of-
£1c1a15 to which Section 4(a)(5) is applicable are only

"the duties and responsibilities enumerated for their
organizations which relate to foreign intelligence." 2/
Thus, it is our view that only when information conceimning
possible violations of law is acquired by an agency or de-
partment in the exercise of any of its functions under the
Executive Order must that 1nformat10n be reported to the
Attorney General pursuant to Section 4(a)(5). Of course,
violations of Federal law generally should be reported to
the Department of Justice, even in areas not required by
the Executive Order. '

Finally, procedures approved by the Attorney Genaral
pursuant to Section 5 of the Order may provide for limita-~
tions on the dissemination of information acquired which
would bar reports to the Attorney General or other law en-
forcement agencies concerning certain violations of law.

These approved procedures will covern even 1f they conflict

with the reporting requirement of Section 4(a)(5).

In reviewing the Orxder for purposes of this memoran-
dum, we have discovered what we are sure is an unintended
but nonetheless explicit prohibition on the dissemination
of incidentally acquired information indicating involvement
in violations of State law. While Section 5(0)(1) allows
dissemination to "appropriate law enforcement agencies' of
information indicating involvement in activities "in vio-
lation of law,'" the preamble to Section 5 states that
"references to law are to applicable laws of the United
States.” Because there is a general prohibition on the
"collection" (which includes dissemination, Section 5(a) (1))

2/ In arriving at this interpretation, we read the first
and second sentences of Section 4(a) in Earl materia, as
we think the text requires.
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of information on the domestic activities of Americans
(Section 5{b) (7)), information relating to a planned
murder not covered by Federal law could not be reported
to anyone. You should consider an amendment to the Order

allow for dissemination of i _nc1centa11y acquzr ed in-
forﬂaLlon relating to State crimes.

(.7

Antonin Sc1lla
Assistant Attorney CGeneral
Office of Legal Counsel.
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y4
FROM: EXTENSION | NO. 7
STATINTL' _ DD/A Registry
Acting Director of Personnel DATE ¢ - 2554
- N
5E 58, Headquarters 9 June 1976 L7 $TAT
TO: (Officer designation, room number, and DATE
building) OFFICER'S COMMENTS (Number each comment to show from whom
INITIALS to whom. Draw a line across column after each comment.}

RECEIVED | FORWARDED

1. Executive Officer to = T
the DDA Lol s | 20 P
7D 26, Headquarters ,

2. Attached is a memorandum

from 0GC,
ALD® : STATINTL concem—repm‘rrrrg—pvl;sible

3 violations of crimes. We
_ thought you should be advised
TR that we still have some
4. problems.
General Counsel
Room 7D-01 We solicit from all

5. Headquarters applicants damaging informa-
. tion about themselves, which
ranges from drugs to unsavory

6. past practices, which could
Att: Pink RS (form 610) to|EO-DDA [fr AD/OP, include both state and federalf
STJQIINII dtd 9 Jime 1974; Subject: crimes of almost all_imagin—
7. portmgrossible Viplationg of Crimes able categories. Being frank,
' the information we solicit can
DDA Remarks ) only be described as self-
g. '"'Tony, incriminating and most of it
"A bit more grist|for your WC.)U1d have to.be ?ejpgrted
i1l on E.O. 11005. /o/ Jat¢k Blake' . — | .- SIRCE We TEQULTE it in the
9. routine exercise of our Agency

recruitment activity. We

Distribution: ]
| Original ~-GC-w/Orig of Att —=|—STATINTL] don't believe that | |
10. /]/_ DDA Subject W/(‘Y Att memorandum, nor that Teceived
~1 - DDA Chrono w/o|att from the Department of Justick},
. 1 - JFB -Chrono- w/elatt - —— havlelreally zeroed in on this
'DDA:JFBlake:der (11 June 1976) problem.

L _ Our immediate concern is
12, that we should have some
guidance on how we advise an
applicant on reporting or not
13. reporting this type of infor-
‘ mation. As you can appreciatsg,
if we have to "turn the applidar
14, : in," we are, in a short periodg
: of time, going to turn off

many applicant;:

15.

STATINTI

romm 010 LSS [] SECRET  [] CONFIDENTIAL [ U5EoNty (] UNCLASSIFIED
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